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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER, INC. and
MARSHALL LOWE,

vs.
Co-Petitioners,

COUNTY BOARD OF McHENRY
COUNTY, ILLINOIS

Respondents.
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CLERK’S QF~T(’T

~\UG 62003
Facility Siting Appeal)

STATE OF ILLINOIS
Pollution Control Board

NOTICE OF FILING

TO: SeeList Referencedin Proofof Service

PLEASETAKE NOTICE thaton August5, 2003,we filed with theIllinois Pollution
ControlBoard,theattachedLowe Transfer,Inc. andMarshallLowe’sREPLY TO THE
COUNTY BOARD OF MCHENRY’S RESPONSETO MOTION IN LIMINE in theabove
entitledmatter.

LOWE TRANSFER,INC. and
MARSHALL LOWE

By:
David W. McArdle

PROOF OF SERVICE
I, a non-attorney,on oathstatethat I servedthe foregoingReplyon the following partiesby depositingsame

in the U. S. mail on this
5

TH dayof August,2003 andvia fax on the5~’dayof August,2003:

Attorneyfor countyBoardof
McHenrycounty,Illinois
CharlesF. Helsten
Hinshawand Culbertson
100 ParkAvenue,P.O. Box 1389
Rockford,IL 61105-1389
815-490-4900;FAX 815/963-9989

SUBSCRIBEDandSWORN to before
me th~(5dayof A~ us , 2003

~/ ai~LJ1B/~
NotaryPublic

Hearing Officer
BradleyP. Halloran
Illinois PollutionControl Board
JamesR. ThompsonCenter,Suite11-500
100 West RandolphStreet
Chica~o.IL 60601

..
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My Cnrn~nh~,~nn~ ~t~i i2~I~Th4~
DavidW. McArdle
AttorneyRegistrationNo. 06182127
ZUKOWSKI ROGERSFLOOD & MCARDLE
50 Virginia Street
CrystalLake, Illinois 60014
(8.15)459-2050
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LOWE TRANSFER,[NC. and ) AUG 6 200~
MARSHALL LOWE, )

Co-Petitioners, ) No. PCB03-221 STATE OF ILLINOIS
) Pollution ControlBoard

Vs. ) (Pollution Control Facility
) Siting Appeal)

COUNTYBOARD OF McHENRY )
COUNTY,ILLINOIS )

Respondent )

CO-PETITIONERS’ REPLY TO THE
COUNTY BOARD OF MCHENRY’S

RESPONSETO MOTION IN LIMINE

Co-Petitioners,Lowe Transfer,Inc. andMarshall Lowe (“Lowe”), by and throughits

attorneys,Zukowski, Rogers,Flood.& McArdle, respectfullyrequestthePollution ControlBoard

denythe CountyBoardof McHenry’s (the“CountyBoard”) Responseto Motion in Limine in

this siting appeal. In supportof its reply, Lowestatesasfollows:

1. On July 28, 2003,Lowe filed aMotion in Limine in this siting appeal.

2. TheMotion in Limine requestedthePollution ControlBoard enteran order,in

limine, restrictingthescopeofthehearingto be conductedon August14, 2003, to preclude

Section101.628(a)oral statementsor, in the alternative,to limit thetime for Section101.628(a)

oral statements,if allowed,to five minutesperparticipantin theeventthetotal numberof

participantsis 25 or moreand, additionally,limit all Section101 .628 statementsby partiesand

participantsto the recordgeneratedin theproceedingbeforetheCountyBoard.

3. TheCountyBoard,in its response,misreadstheBoard’srulesof procedure.The

CountyBoardarguesthattheBoardrules “explicitly providesthatparticipantswho wish to make
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commentswill be allowedtheopportunityto do so”. County’s Responseto Motion in Limine, p.

3.

4. Yet what Section107.404reallystatesis:

“Personswho arenotpartiesas setforth in Section107.202ofthis
Partareconsideredparticipantsand will havehearing
participation rights as determined by the hearing officer in
accordancewith 35 Ill. Adm. Code101.628.(Emphasisadded.)

5. Section101.628(a)in pertinentpartstates:

“Oral Statements.Thehearingofficer ~ permit aparticipantto
makeoral statementson therecordwhen time, facilities, and
concernsfor a clear and concisehearing record soallow.
(Emphasisadded.)

6. Section lOl.628(c)(2)states:

“All public commentsmustpresentargumentsor commentsbased
on theevidencecontainedin therecord.”

7. Lowe’s siting appealis basedsolelyon themanifestweight~f theevidencein the

recordregardingCriteria2, 3 and5.

8. TheCountyBoardasserts,in its response,that the“propositionthat thePollution

ControlBoardmustreviewtherecorddevelopedatthe local siting hearingunderamanifest

weightof theevidencestandardis simplyirrelevant”. County’sResponseto Motion in Limine,

p.4.

9. Not only is theasto themanifestweightof theevidencestandardrelevantto

statementsmadeat thepublic hearing,it is the only standardthat canbe appliedin this siting

appeal. .
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1 0. Therecordin this siting approvalapplicationis voluminous. “Unlimited public

comment”,asproposedby theCountyBoard, is contraryto the Board’srules“for aclear and

concisehearingrecord.

11. Lowe’sMotion in Liminewasasimplerequestgiventhenatureofthis siting

appealto restrictoral argumentsto thepartiesor limit public commentto a reasonabletime

frameandto confinethepublic commentto therecordandpreventthepresentationof evidence

outsideof therecord.

WHEREFORE,Co-Petitioners,Lowe Transfer,Inc. andMarshallLowe, requestthat the

CountyBoardof McHenry’s Responseto Motion in Limine be denied.

Respectfullysubmitted,
LOWE TRANSFER,iNC. and
MARSHALL LOWE
By: zukowski,Rogers,Flood & McArdle

By:___________
David W. McArdle

David W. McArdle
AttorneyNo: 06182127
ZUKOWSKI, ROGERS,FLOOD & MCARDLE
Attorneyfor Lowe Transfer,mc, and MarshallLowe
50 Virginia Street
CrystalLake, Illinois 60014
815/459-2050;815/459-9057(fax)
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